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Introduction

1.  We believe it is clear that the public wants a system that helps refugees in fear of their lives and deals effectively with those who have been fairly rejected.

2.  The main problem with the system is the poor quality of Home Office decision-making. We believe the best way to establish such a system is to get more decisions right first time. Doing this will lead to fewer appeals, speedier results, lower costs and greater public confidence in the system.  These arguments have been well-rehearsed in our previous briefings and, we believe, widely accepted (they were most recently highlighted in the Lords’ EU Committee Report, Handling EU Asylum Claims, 30th April 2004
). They are not therefore repeated in this Briefing.

3.  We welcome the government’s announcement at Second Reading that it is to abandon the judicial review ouster in Clause 14. However, we are concerned that the proposed appeals process, on which we focus in this briefing, falls far short of one that will be accessible to deserving cases and able to deliver fair and efficient decisions. Moreover, the government’s agreement to the indefinite retention of an “internal review” system before cases reach the High Court exposes the myth that the current second-tier Tribunal is no longer needed
.

4.  We are particularly concerned at the late government announcement that the complete systemic overhaul is to be accompanied by a radical change in the way representation on appeal is funded: our fear is that having given back judicial supervision on the face of the Bill, the government is attempting to limit its availability in practice, by denying meaningful access to the proposed new system.

CLAUSE 14 

The Proposed System.

5.  If Clause 14 is enacted as now proposed, an appeal of an asylum-seeker refused by the Home Office will come before the Asylum and Immigration Tribunal (AIT).  The AIT may hear the appeal sitting in one of two forms: (a) as a panel of three or more members (here referred to as “panel appeals”)
; or (b) otherwise (presumably an AIT member sitting alone, or possibly with a colleague; here referred to as “ordinary appeals”)
.

Ordinary appeals

6.  The AIT decision may only be challenged by application to the High Court for review. The jurisdiction and function of the High Court here is very similar to the current system of Statutory Review
.  An application for review of the AIT decision may be made by an asylum-seeker or by the Secretary of State.  An error of law must be shown.  The application must be made within 5 days of being notified of the AIT’s decision.  A single judge will consider the application only on the papers submitted by the party making the application.  The judge may:

· Affirm the AIT’s decision. If so, the asylum-seeker’s appeal is at an end. 

· Return the appeal to the AIT to be reconsidered.  If so, no further application may be made to the High Court by either party.  

· If the appeal raises an important question of law, refer the appeal to the Court of Appeal.

7.  Once the appeal has been reconsidered, the AIT’s decision may only be challenged by appeal to the Court of Appeal on a point of law
.  The jurisdiction and function of the Court of Appeal here is as it is currently.  Permission to bring an appeal must be obtained from the AIT; or, if that is refused, from the Court of Appeal.  On any appeal before it, the Court of Appeal may; affirm the decision; make any other decision that the AIT was empowered to make; remit the appeal to the AIT.  

Panel decisions

8.  The AIT decision may only be challenged by appeal to the Court of Appeal on a point of law
.  Permission to bring an appeal must be obtained from the AIT; or, if that is refused, from the Court of Appeal.  The Court of Appeal’s powers are as above.

Time limits

9.  The 5-day time limit for review of the AIT decision may be extended only where the High Court “thinks that the application could not reasonably practicably have been made within that period”
.

10.  The time limit is itself very short, and the “reasonably practicable” test is very strict and, in our opinion, wrong in focus.  Given the removal of a significant level of scrutiny in abolishing the second-tier Tribunal, such a strict test is of itself objectionable.  However, as the High Court will be making such decisions without the expert input it currently receives from the IAT on statutory review, and given that errors may be life-threatening, the combination of such a short time limit and such a strict test where the time limit is not met is clearly unsafe.  The current Appeals Procedure Rules allow for the interests of justice to be taken into account when considering an extension of time
.  Allowing for considerations of justice should be a minimum, otherwise exceptional and deserving cases may be excluded, in conflict with our obligations under the European Convention on Human Rights.

Filters

11.  The proposals recast the High Court and Court of Appeal as surrogates for the existing second-tier Tribunal. For the reasons we explain further below
 this is not workable, as these higher courts are costly and lack the specialist experience of the existing Tribunal. Nor are they set up to deal with the numbers of applications which are currently considered by the existing Tribunal. In clear acknowledgment of the basic unworkability of these proposals, the government has provided for the de facto retention of existing Tribunal members to act as an “internal filter”, considering applications for review before they reach the High Court – and only passing them on for review if minded to refuse them
. 

Legal Aid Under the Reconsideration System

12.  Further, the proposal is that AIT Adjudicators will effectively control the provision of legal aid payment to representatives. In all but exceptional cases, a representative will only be paid for a review application if it is granted and the AIT subsequently, after it has reconsidered the appeal, makes an order for legal aid to be paid. What is more, we are told that only wins or “near misses” will have their funding granted. This is unacceptably punitive. We discuss the effect this will have on access to justice below.

Judicial Supervision and the New Funding Regime

13.  As we have repeatedly stated, a fair and effective appeals system must be predicated on meaningful access to the higher courts. In our view such access is severely compromised by the legal aid funding proposals for the review of erroneous AIT decisions. These proposals overlook the stringent safeguards that the government brought into place in respect of legal aid in asylum and immigration applications and appeals in April 2004.  Representatives must now constantly consider whether there are sufficiently good prospects of success in any application or appeal to justify spending public money on legal advice and representation through applying the Legal Services Commission (“LSC”) merits test.  The majority of representatives are not permitted to do more than a minimal amount of work on any asylum application or appeal without authority from the LSC for the work.  Even when the LSC gives permission for such work the representative may have their costs disallowed if, when the file is reviewed on regular audit by the LSC, the amount of expense incurred was not reasonable or the merits test wrongly applied.  In short, in the light of these changes, it is premature and unnecessary to bring in the proposed further restrictions.  

14.  A “no win, no fee” system of funding may be appropriate for civil litigation involving a financial dispute or a claim for damages for personal injury. It is wholly inappropriate for litigation involving the protection of fundamental human rights. It is telling that such a system has never been mooted for criminal law cases.

15.  Assessing prospects of success in an asylum case is notoriously difficult, involving as it does the projection of future risk. Often the only evidence is the personal testimony of the asylum seeker, who may well be traumatised and unable to give a coherent account of their past experiences. It is rarely possible to be certain about the likely outcome of a case, although it is possible to say that the consequences of a wrong decision can be fatal. It is for this reason that a lower standard of proof in asylum cases is (rightly) applied than in civil or criminal cases – that of a real risk or serious possibility of persecution. Very few cases can ever be classed as “near certainties”. Yet these are the only cases that lawyers will be funded to pursue. There is a real conflict between the “positive role for uncertainty”
 that the law on asylum advocates, and the certainty demanded by the funding proposals.

16.  Moreover, unless the “success fee” is considerable (which would seem to defeat the Government’s stated objective of discouraging applications), challenges will not be made – particularly where cases push at the boundaries of current jurisprudence - and injustice will result. 

17.  The Legal Services Commission acknowledges that “no win, no fee” system of funding is not viable in all kinds of civil case. Medical negligence cases are specifically excluded on the grounds of the high cost of investigation required to establish a case. As noted above, there is a clear distinction between asylum law and other areas of civil law, making asylum cases quite inappropriate for the proposed funding model. There is also a clear distinction, in terms of the evidence available in a typical asylum case and that available in a typical personal injury case.

18.  The distinctions referred to above will have a marked effect on the issue of disbursements. In asylum cases these include fees for counsel, interpreters and country/medical expert reports. Disbursements in asylum cases are usually significant. In a typical “no win, no fee” agreement, the solicitor does not bear the risk of disbursements. If the case is won, disbursements will be paid from the damages award. But, crucially, if the case is lost, the client must reimburse the solicitor the cost of disbursements. For this reason, solicitors recommend that clients insure against losing the case to the value of the disbursements. Clearly, this kind of arrangement will not work in asylum cases. Insurance companies are unlikely to provide cover given the short time limits and the inability of most asylum seekers to meet premiums. In this connection it is interesting to note that insurance companies are becoming increasingly reluctant to provide cover in the field of asylum (last year, the Refugee Legal Centre’s professional indemnity cover was increased by 300%, despite the fact that no claims were made against it in the previous three years and it has never been found to have acted negligently). If there is no effective insurance against the risk it would mean that any interpreters or barristers who work on the case will have to be prepared to work pro bono, as they will not be in a position to assess the risk from the outset. Alternatively, and in the vast majority of cases, solicitors would have to be prepared to be liable for counsel’s and interpreter’s fees from the start of the five day period for seeking leave. This is clearly a risk that goes well beyond the risk that solicitors are asked to bear in personal injury work (where additional time available is conducive to a detailed assessment of risk). In those circumstances, it is inevitable that well-founded applications will not be made. The premiums for such insurance would have to be paid in the majority of cases by the Legal Services Commission as the clients are impecunious and providers such as the Refugee Legal Centre do not have the finance to meet those costs themselves.

19.  An application for review can also be made by the Home Office. Clearly, it has huge resources at its disposal and the fact that there are no sanctions against the Home Office making improper applications is significant. When seen in the context of recent legal aid cuts and a raft of one-sided measures penalising asylum seekers (see for example, Clauses 2 and 7), the new funding proposals represent a very real assault on the equality of arms as between the asylum seeker and the state. This disturbing trend is brought into sharp relief when one considers that no sanctions are contemplated for the main problem with the asylum determination system, poor Home Office decision-making.

20.  The “no win, no fee” funding regime assumes there is a financial incentive for taking a case. However, many providers, and the Refugee Legal Centre is just one, are funded by the Legal Services Commission under a “Not For Profit Contract”. The proposed funding regime makes no sense whatsoever for Not For Profit providers. Typically, such providers carry no financial reserves that could be used to underwrite the risk of the costs of representation not being met.  Not For Profit representatives, many of them charities, will need to consider whether it will be financially responsible for them to undertake work of this kind. 

21.  The government also fails to explain why the funding regime is necessary when both the High Court and the present Tribunal have power to disallow costs for cases for applications which lack merit. Moreover, when determining applications for review the High Court will inevitably consider the merits of a case; as Lord Falconer stated during the debate of 4th May:

“We would expect cases to be sent back to the tribunal only if the judge thinks the error of law may have made a difference to the outcome of the case and we will ask the Civil Procedure Rules Committee to make this clear in the civil procedure rules.”
22.  We cannot, in light of this, see any justification for the AIT subsequently deciding that the representative’s costs should not be permitted. At best (and particularly in view of our observations in the next section), the funding proposals give the impression they are intended as a means to intimidate representatives from bringing applications for review. They also undermine the independence of the AIT by giving the impression that it penalises representatives for challenging its decisions, even where such decisions were sufficiently flawed to warrant reconsideration. 

23.  Further, the “no win, no fee” system on review and reconsideration is inconsistent with the government’s justification for abolishing the two tier system.  The government argued that the reason why one tier was necessary was to stop abusive cases exploiting excessive rights of appeal and causing delay.  However, it cannot be said that appeals where either a High Court Judge, or the AIT itself on review have identified an error of law that may have made a difference to the case can be considered abusive.  This test proposed on review is similar, although slightly stricter, to the test currently used by the IAT to determine whether to grant permission to appeal.   In his evidence to the Constitutional Affairs Committee, the current President of the IAT, Sir Duncan Ouseley said:

“We can tell, I think legitimately, from the number of cases where permission is granted to appeal to the tribunal that you could not say that those are abusive cases – because somebody has said that they is some arguable merit.”
 

24.  Thus, the proposed “no win, no fee” system will penalise appellants and their representatives bringing appeals which must on any view be considered legitimate.  To that extent it is perverse because it focuses a restriction on legitimate appeals, not illegitimate ones.

25.  We also suspect that a key motive behind the proposed funding changes is the inevitably increased cost of the new system: the High Court and Court of Appeal will become surrogates for the existing second-tier Tribunal, with the cost of their time being significantly more expensive than under the custom-made current Tribunal. For the reasons we have previously set out at length (and which have been echoed by the Constitutional Affairs Committee, the Home Affairs Committee and the Joint Committee on Human Rights as well as NGOs across the sector), we consider the current system is working – it is poor Home Office decision-making that needs reforming. However in deciding to press ahead with an unnecessary overhaul of the system, the government also appears determined to make asylum-seekers pay for those changes too. 

Is the Proposed System Fair and Effective?

26.  The basic safeguards we consider essential in any just and fair system were set out in the Refugee Legal Centre’s Committee Briefing of 27th April 2004
. We consider that the system now proposed is fundamentally flawed when viewed in the light of those safeguards.

Criterion 1: Separation of Personnel

27.  At first glance, the Clause 14 as now drafted appears to address the concern that any review of, or appeal against, the decision of the AIT must be conducted by persons truly independent of the AIT.  Clearly, the High Court judge or the Court of Appeal satisfies this criterion.

28.  However, that is seriously compromised – certainly as regards review by the High Court judge – by what happens if the judge takes the view that the AIT has erred.  In such cases, the judge orders the AIT to “reconsider its decision”
.  That is an expression not familiar to this appeals system, and not explained further in the proposed legislation.  If, as it appears, the appeal (a) simply returns to the same decision-maker at the AIT for that person to produce an amended determination, possibly (b) without even a further hearing or (c) without further submissions: the apparent separation of personnel on review is subverted.  Any of (a) to (c) would greatly reduce the safety of such “reconsideration”.

29.  Currently within the two-tier appeals system, remittals from the Immigration Appeal Tribunal are, in all but the most exceptional cases, returned to a different Adjudicator than the decision-maker (whose determination the Tribunal has been adjudged erroneous), for this second Adjudicator to conduct a new appeal hearing, at which evidence is heard afresh. That is because it is recognised that, despite the best of intentions, any “reconsideration” by the first Adjudicator is likely to be seriously prejudiced by the decision he or she had previously arrived at by improper or erroneous means: a significant number of currently successful challenges concern errors in the Adjudicator’s assessment of credibility.  In these cases it is particularly concerning that an appeal might return to the same decision-maker, who has previously taken a decision that s/he does not believe the appellant.

Criterion 2: Sufficient Expertise 

30.  Clause 14 simply fails to address this criterion.  Expertise in asylum decision-making is comprised of two essential aspects: (a) understanding of highly complex matters of international human rights law; and (b) familiarity with fast-changing and deeply complex factual circumstances in a diverse range of countries from which asylum-seekers flee
.

31.  Whereas the High Court and Court of Appeal are expert in law, both have explicitly acknowledged the benefit to them of the second-tier Tribunal’s experience and expertise. This is because the factual expertise so vital to an effective review or appeal of the AIT’s decision is clearly not within the ambit of the High Court or Court of Appeal.  Similarly, the legal issues arising do not take place in a vacuum: the particular country conditions within which they arise is crucial. 
32.  The removal of the expert second-tier Tribunal will have further profound effects.  At present, decisions of the second-tier Tribunal provide important guidance on country conditions and their implications for relevant legal tests.  Without such guidance, the potential for inconsistent decisions of the AIT (even with the provision for the panel decisions) will inevitably be increased.  The ability of panel decisions to address this will be severely hampered by the fact that these appeals will be from first-instance Home Office decisions; thus the issues (unlike before the current second-tier Tribunal) are far from settled or clearly defined.  Hence the clear recommendation of the Leggatt Report that a first tier Tribunal should not be empowered to make binding decisions
.

33. Moreover, it is clear that the senior judiciary has serious reservations about the appropriateness of the role they are being asked to adopt: In his letter to the Lord Chancellor concerning these proposals, Lord Woolf states;

“It is, however, extremely important that the High Court is not overwhelmed with such applications and that High Court judges with no specialism in immigration work should not be burdened with work that would be better dealt with by judges who do have important expertise in this area. It is for this reason that, if the single tier proposal proceeds, the judiciary strongly favours the adoption of an internal review mechanism within the single tier, as is proposed in [Schedule 2, paragraph 29].

Whilst what is proposed does not involve an appeal tribunal, as at present, it should achieve the objective of avoiding the High Court being flooded with work which is not appropriate for disposal by a High Court judge.” 

34.  In advocating the quasi-permanent retention of an “internal review, Lord Woolf makes explicit the concern we set out above – that the High Court and Court of Appeal are not equipped to take the place of the current second-tier Tribunal, and the need for an internal review exposes the myth that the existing Tribunal is not needed.

Criterion 3: Appropriate Level of Review

35.  As regards the jurisdiction provided to the High Court judge on review, or Court of Appeal on appeal, this is unchanged
.  Meaningful access to this jurisdiction will be severely compromised, however, by the “no win, no fee” funding changes. 

36.  Leaving aside the issue of legal aid funding, given the above concerns, particularly as to expertise, it is difficult to envisage how the new system will provide for a meaningful review of the AIT.

37.  The problem is not the jurisdiction offered but the ability of these courts to conduct reviews or appeals within an appeals system which lacks the benefit of the expertise of a specialist 2nd tier tribunal
.  This means applications/appeals will come to the higher courts considerably less refined and focussed (if at all) than at present. As we have already pointed out, the need for an internal review system shows our concerns are well-founded.

38.  These concerns further demonstrate the unfairness  - and unworkability – of the 5-day time limit for applications to the High Court
 given that there remains no opportunity to further amplify or elucidate by way of oral argument.  

Criterion 4: Effective Filter prior to Appeal

39.  As explained, the removal of the vital filter of the second-tier Tribunal, prior to access to the higher courts, is seriously problematic (for example, in terms of the removal of a layer of specialist expertise and problems associated with the higher courts becoming a surrogate appeals tribunal).  The internal review system confirms this.

Criterion 5: Power to Remit Cases where Appropriate

40.  This criterion is met.  However, as we explain in the context of the first criterion, it is severely compromised.

Criterion 6: Oral Evidence 

41.  This criterion is not met.  Indeed, the scope for introduction of further oral evidence into the appeals system following a first decision of the AIT is greatly and unsafely limited because, even where the High Court judge returns the appeal to the AIT, the potentially narrow scope of “reconsideration” may preclude this.  The risk is that at no other stage than a first hearing before the AIT would an opportunity for oral evidence be provided. In our view, any reviewing body must have power to hear oral evidence, particularly where credibility is in issue. This would ensure that the body was able to reach determinations which would be both fair and final.

Criterion 7: Oral Argument

42.  This criterion is not adequately addressed.  There is no provision for oral argument on review of the AIT by the High Court, even where the High Court or the AIT considers oral argument would be of assistance.  This is similar to the current Statutory Review regime where the High Court judge can only consider the paper application, itself a matter of real concern.  That concern is exacerbated in proposed system as the opportunity for appeals to be filtered out for oral argument (cf the current second-tier Tribunal) will have been removed. 

43.  If a narrow view is taken of what constitutes “reconsideration” (as previously explained), this may also greatly limit the opportunity for further oral argument when a case is sent back from the High Court to the AIT. Complex issues of law benefit from argument from each side. Parties can also assist in cases where there are complex factual issues and/or large amounts of documentation, so that the reviewing body can concentrate on isolating and determining the issues at stake. Further, under the proposed system, the Home Office could challenge the finding that a person had a fear of persecution, without the asylum seeker having an opportunity to respond- this would be particularly distressing for people who may be traumatised.

Criterion 8: No Artificial Guillotine 

44.  This criterion is also not adequately addressed.  The matters addressed in connection with the first two criteria essentially reveal how the first hearing before the AIT may effectively act as an artificial guillotine.  

45.  If “reconsideration” has the narrow scope envisaged here, the opportunity for effective further scrutiny is greatly curtailed because the proposed system merely returns matters to an original decision-maker for what may be no more than surface repair rather than true and untainted reappraisal.

Conclusion 

46.  For the reasons explained at length in the Refugee Legal Centre’s Committee Briefing of 27th April, the existing system possesses many of the essential systemic safeguards we believe must underpin a fair and just system where fundamental human rights are at stake
. The current system works because there is due separation of personnel, those within the IAT are chosen on the basis of their experience and expertise, and access to the IAT is dependent on the granting of permission by the IAT: fully reasoned grounds must be submitted within 10 days of the decision challenged. The IAT can then either remit the matter without hearing oral argument to an adjudicator or hear oral argument (and, exceptionally, evidence) in order to determine the appeal. Critically, the higher courts retain judicial oversight of the system, but are not replacements for the system itself.

47.  In the many years it has been in existence, the current Tribunal has become increasingly effective in supervising first-tier Adjudicators, setting down standards of due process to protect the rights of those appealing, and delivering comprehensive guidance on issues of law as well as complex country situations. The High Court and Court of Appeal are now to become its inappropriate surrogates. To achieve this, the potential high cost of the process is to be mitigated by a funding  regime which will inevitably deter meritorious applications. We do not believe that this is either right or fair. The proposed system does not stand up to scrutiny: it is a cumbersome hybrid borne out of political imperative, rather than any desire to dispense justice.

48.  The new system will leave many asylum seekers with meritorious claims without any effective redress against poor decision-making. These people will still fear persecution and they will not simply leave the UK. We suspect such an ineffective determinations system will bear a huge hidden cost.

CLAUSE 15

49.  This clause amends s94 of the Nationality Immigration and Asylum Act 2002. Section 94 provides that if the Home Office refuses asylum and certifies that a case is “clearly unfounded”, the asylum seeker can be removed to the country where he or she fears persecution. Although they retain a right of appeal against the Home Office’s decision, that appeal may only be exercised once they have been removed.

50.  This clause significantly widens the power of the Home Office to certify a case as being without foundation. However, whereas the existing powers lie in an assessment of the factual country information relating to any individual application, this clause trespasses into often complex legal territory which should be considered in the context of the protection given by an in country appeal:

· Clause 15 permits a Home Office official to certify that an individual application does not engage the Refugee Convention as the applicant is not within one of the enumerated Convention groups of individual who prima facie may qualify for protection. 

· One of the most important decisions in recent years, that of Islam v SSHD; Shah v IAT & SSHD 
, concerned the interpretation of the category of “social group” refugee convention claimants. It was only when the case was heard by the House of Lords that authoritative guidance was given on its precise meaning and scope. 

· The real concerns which have been highlighted above about poor Home Office initial decision-making make it all the more inappropriate that decisions raising complex questions of law should be left to Immigration Officers or other officials to determine.

· As the Constitutional Affairs Committee noted and recommended when scrutinising at this clause, in response to concern expressed during the passage of the 2002 Act, the Government created the post of an independent monitor of s94. This post has just been filled. It is premature to extend the provisions of s94 prior to the first report of the monitor. 

CLAUSE 19 AND SCHEDULE 3

51.  This Clause seeks to reduce the possibility of challenge to a decision to remove an asylum seeker to a third country. The provision deems countries on the First List of Safe Countries to be ones which will not violate the human rights of asylum seekers by removing them to another state which might violate their human rights (“the deeming provision”). And yet there is a long history of the Courts intervening to prevent removal to third countries which cannot in reality be said to be safe. 

52.  The deeming provision represents a judicial review ouster by the back door which cannot, in our view, be said to be compliant with ECHR rights.  It ousts the High Court’s jurisdiction to consider a potential breach of fundamental human rights

53.  We share ILPA’s concern at the power to add countries to the lists, in particular the first list, by order. Our concerns relate not just to safety in the third countries, but also to the adequacy of reception arrangements and status determination procedures, including access to legal representation. 

54.  Our concerns are exacerbated by our experience of the operation of section 94(5) of the Nationality Immigration and Asylum Act 2002 which enables the Secretary of State by order to add a State or part of a State to the white list (see our comments on clause 12 above). During parliamentary debate on the removal of in-country rights of appeal in clearly unfounded cases, Ministers made frequent reference to the 10 EU Accession States which were advanced with the original amendment and which were included in the original list contained in sections 94(4) and 115(7) of the Act. Since the 2002 Act received Royal Assent in November 2002, the Secretary of State has exercised his power under section 94(5) twice. There are now 24 countries on the section 94(4) list including Albania, Sri Lanka, Jamaica and Bangladesh, countries whose human rights records are significantly worse than those of the EU Accession States that originally appeared in the Act and on which parliamentary debate was focussed during the passage of the Bill. 

55.  We are concerned that the power to add to the lists in Schedule 3, particularly the first list, does not contain sufficient checks and balances to prevent future Governments from placing countries on the first and second lists where there may be significant human rights concerns. This concern is aggravated by the legal significance of the human rights deeming provision in Part 2 of the Schedule, as we have sought to explain above. 

56.  In her evidence to the Home Affairs Committee given on 19 November 2003, the Minister for Citizenship, Immigration and Counter-Terrorism, Beverley Hughes, confirmed that Schedule 3 does not constitute a “back-door way of giving legal authority to the concept of regional processing zones”. 

57.  However we are concerned that, if the State in which a regional processing zone is to be located is added to the first list, “the concept of regional processing zones” could be made operational without the need for further primary legislation. We know from press coverage that, most recently, the Government has been in discussion with the Governments of Tanzania and South Africa with a view to establishing processing zones.

58.  Whilst this Government has indicated that it does not intend to use the draft legislation for that purpose, the same would not necessarily be the case in respect of future Governments. We believe that an issue of such fundamental importance as the effective contracting out of the UK’s international human rights obligations should be the subject of express primary legislation.

FURTHER INFORMATION:

Amnesty International UK: Jan Shaw 020 7417 6356

Refugee Council: Imran Hussain 020 7820 3044

Refugee Legal Centre: Deri Hughes Roberts 020 7780 3227
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� See, for example, paragraph 108 


� See paragraphs 25 et seq below


� section 103E


� arrangements for hearings are generally set out within Schedule 1 to the Bill, which is to replace Schedule 4 of the Nationality, Immigration and Asylum Act 2002.


� Whereby a refusal by the existing Tribunal to grant leave to appeal can be challenged


� sections 103A(2)(b) & 103B(1)


� section 103E(2)


� section 103A(4)(b)


� Immigration and Asylum Appeals (Procedure) Rules 2003: both Rule 10(7) (concerning late appeals to the Adjudicator), and Rule 16(2) (concerning late applications for leave to appeal to the Immigration Appeal Tribunal) allow for time to be extended “if it would be unjust not to do so”.


� Paragraphs 30 et seq


� See Schedule 2, paragraph 29


� Karanakaran [2000] Imm AR 271


� Constitutional Affairs Committeee, Asylum and Immigration Appeals, Second Report of Session 2003-4, Volume II, Ev 22


� The briefing may be found under “RLC Briefing Papers and Press Releases” in the News Section of its web-site: www.refugee-legal-centre.org.uk


� section 103A(1)


� Home Office statistics for 2003 identify 42 countries from which asylum-seekers fled, and 8 further regions or categories comprised of other countries, which produced smaller numbers of asylum-seekers.


� see Tribunals for Users One System, One Service, Report of the Review of Tribunals by Sir Andrew Leggatt, March 2001 at paragraphs 6.17 et seq.


� section 101(2) of the Nationality, Immigration and Asylum Act 2002 provides for Statutory Review of the Immigration Appeal Tribunal “on the ground that the Tribunal made an error of law”; section 103(1) of that Act provides for appeal to the Court of Appeal from the Immigration Appeal Tribunal “on a point of law”.


� at its peak in 2002, the Immigration Appeal Tribunal received 25,600 applications for leave to appeal against the decision of the Adjudicator (statistics compiled by the Information Centre about Asylum and Refugees in the UK: � HYPERLINK "http://www.icar.org.uk" ��www.icar.org.uk�).  More recently, Lord Avebury noted that this Tribunal was now receiving applications at around 1,000 per month (see Second Reading 15/3/04, Hansard Col 77-8).  In the proposed system, these applications can only go to either the High Court or Court of Appeal.


� currently 14 days are given to make an application for Statutory Review, Clause 14 allows for only 5 days to apply to the High Court for review.


� See footnote 14


� [1999] 2 WLR 1015
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